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Opi nion by Holtzman, Adm nistrative Trademark Judge:

On August 8, 2003, applicant, Turf-Seed, Inc., filed an
application to register the mark CALI FORNI A GOLD (“ CALI FORNI A"
di scl ai nred) based upon an allegation of a bona fide intention
to use the mark in conmerce for “grass seed” in International

d ass 31.1

! Application Serial No. 76538911
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Regi strati on has been opposed by Wnsor Gain, Inc.
(“Wnsor”). As grounds for opposition, opposer asserts that it
has used the mark CALI FORNI A GOLD for its agricultural seeds
since a date prior to the August 8, 2003 filing date of the
i nvol ved intent-to-use application and that applicant's mark
CALI FORNI A GOLD when used on applicant's goods so resenbl es
opposer's mark CALI FORNI A GOLD for agricultural seeds as to be
likely to cause confusion.

Appl i cant's answer consists of a general denial of the
al l egations in the opposition.

The record includes the pleadings and the file of the
i nvol ved application. In addition, opposer has filed a notice
of reliance on the foll ow ng:

(1) Acertified copy of application Serial No. 76594623
filed by Wnsor Grain, Inc. (opposer herein) on June 3, 2004,
for the mark CALI FORNI A GOLD for goods identified as
“agricultural seeds for planting, nanely, wheat, barley, Sudan
grass and alfalfa seeds.” The application includes a
di scl ai mer of “CALI FORNI A" and asserts dates of first use and
first in comrerce on August 2, 1992.

(2) An Ofice action dated January 14, 2005 citing the
application involved herein as a potential bar to registration

of opposer's mark, and refusing registration of the mark as
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primarily geographically descriptive under Section 2(e)(2) of
t he Trademark Act.

(3) A “true and correct copy,” according to opposer, of
opposer's response to the Ofice action which includes argunent
by Wnsor that the mark is not geographically descriptive of
t he goods; and a declaration of Wnsor's president and owner,
M. WIIliam Cook, who attests to, inter alia, the first use of
the mark CALI FORNIA GCOLD in 1992, Wnsor's market share for the
identified goods, and annual sal es under the mark. The
decl aration is acconpani ed by exhibits including a copy of
Wnsor's prior registration (No. 1826536) of the mark
CALI FORNI A GOLD for “agricultural seeds for planting; nanely,
wheat, barley, Sudan grass and alfalfa seeds” which, according
to M. Cook, was “inadvertently cancelled due to failure to
conply with the use and fee requirenents of the U S. Tradenmark
Law. " 2

Opposer did not take any testinony. Applicant did not
take any testinony or submt any other evidence in its own
behalf. Only opposer filed a brief. Neither party requested
an oral hearing.

Qpposer argues in its brief that “applicant's failure to

present testinony to support a bona fide intention to use the

2 Office records show that the registration was cancel | ed under
Section 8 of the Trademark Act on April 28, 2001.
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trademark in comrerce results in Applicant's abandonnent of the
mar k CALI FORNI A GOLD.” Brief at 5. Qpposer argues with
respect to the issue of |ikelihood of confusion that opposer
has used the mark since August 1992; that applicant's and
opposer's marks, both CALIFORNIA GOLD are identical in al
respects; and that the respective goods are related and coul d
be marketed in the sane trade channels to the sane potenti al

pur chasers.

The cl ai m of abandonnent was neither pleaded by opposer
nor tried by the parties, and therefore it wll not be
considered. See Hilson Research Inc. v. Society for Human
Resour ce Managenent, 27 USPQ2d 1423 (TTAB 1993). See also TBMP
8314 (2d ed. rev. 2004) and cases cited therein. Moreover,
opposer did not present any evidence on this claim The burden
is on opposer, as plaintiff in the proceeding, to cone forward
wth proof of the essential elenents of its clains, regardless
of whether applicant offers any evidence.

As to opposer's pleaded claimof |ikelihood of confusion,
we nust first address the admssibility of the docunents
offered into the record by opposer's notice of reliance. The
certified copy of opposer's application and the Ofice action
are adm ssible by notice of reliance as official records under
Trademark Rule 2.122(e). That rule requires subm ssion of “the

official record or a copy thereof whose authenticity is
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est abl i shed under the Federal Rules of Evidence.” The docunent
t hat opposer has identified as a “true and correct” copy of a
response to the O fice action appears to be opposer's own file
copy of the docunent and does not even reflect that it was
received by the Ofice. Consequently this docunent does not
qualify as an official record, as contenplated by Rul e
2.122(e), and it is therefore not adm ssible by notice of
reliance. See Hard Rock Cafe International (USA) Inc. v.

El sea, 56 USPQ2d 1504 (TTAB 2000); and Weyer haeuser Co. V.
Katz, 24 USPQed 1230 (TTAB 1992).

However, even assuming that the response, |ike the
application, does qualify as an official record, such docunents
are of record only for what they show on their face. The
statenents made in these docunments, including the dates of use
asserted in the application and the statenents nade in M.
Cook' s declaration, are not adm ssible for their truth, and do
not constitute evidence in opposer's behalf. See Sunbeam Cor p.
v. Battle Creek Equi pnment Co., 216 USPQ 1101, 1102 n.3 (TTAB
1982) (“statenents made in an application for registration do
not constitute adm ssible evidence in inter partes trademark
proceedi ngs”; Section 2(f) affidavit in application not

adm ssible). See also Trademark Rule 2.122(b)(2):2 British

3 The rule provides, in relevant part, “The allegation in an
application for registration, or in a registration, of a date of use
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Seagul | Ltd. v. Brunsw ck Corp., 28 USPQ2d 1197, 1200 (TTAB
1993) (affidavits submtted during prosecution of application
not in evidence on behalf of applicant), aff'd, 35 F.3d 1527,
32 USP@2d 1120 (Fed. Gr. 1994); and TBMP 8704. 04, supra, and
cases cited therein. To the extent that opposer intended M.
Cook's declaration to constitute testinmony, it is inproperly
introduced. In the absence of an agreenment by the parties, an
affidavit or declaration of a witness is not adm ssible under a
notice of reliance. Trademark Rule 2.123(b). See al so
Trademark Rule 2.123(1) (evidence not obtained and filed in
conpliance with the rules of practice will not be considered by
t he Board).

Thus, neither the dates of use alleged in the application
nor the statements made in M. Cook's declaration can serve
opposer’s purpose of proving the date of first use of opposer's
mark. See TBMP §704.07, supra.

On the basis of the evidence that is properly of record,
opposer has denonstrated its standing, that is, its real
interest in the proceeding, by the subm ssion of an Ofice
action showi ng that the subject application has been cited as a
potential bar to the registration of opposer's mark. See

Cunni ngham v. Laser Golf Corp., 222 F.3d 942, 55 USPQ2d 1842

is not evidence on behalf of the applicant or registrant; a date of
use of a mark nust be established by conpetent evidence.”
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(Fed. Cr. 2000); and, e.g., The Hartwell Co. v. Shane, 17
USPQ2d 1569 (TTAB 1990).

However, opposer has failed to properly introduce any
evidence that its mark CALI FORNI A GOLD was used prior to the
August 8, 2003 filing date of the involved application.?*
Accordingly, inasnmuch as we find that opposer has not
established its priority, opposer cannot prevail on its claim
of |ikelihood of confusion.

Deci sion: The opposition is dism ssed.

* In addition, opposer's now cancelled registration is not evidence of
anything except that it issued. See TBMP §704.03(b)(1)(A), supra,
and cases cited therein. See also Tine Warner Entertai nnent Co. v.
Jones, 65 USPQ2d 1650 (TTAB 2002). Any benefits conferred by the
registration, including the evidentiary presunptions afforded by
Section 7(b) of the Trademark Act were |ost when the registration was
cancell ed. See, e.g., Anderson, Cayton & Co. v. Krier, 478 F. 2d
1246, 178 USPQ 46 (CCPA 1973).



